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25 November 2022 
 
Law Commission of Ontario 
2032 Ignat Kaneff Building 
Osgoode Hall Law School 
York University 
4700 Keele Street 
Toronto, ON 
M3J 1P3 
 
By email:  LawCommission@lco-cdo.org 
 
  
Re: Environmental Accountability in Ontario - Consultation Paper 
 
Dear Sirs: 
 
 
The Ontario Rivers Alliance (ORA) is a not-for-profit grassroots organization with a mission to 
protect, conserve and restore riverine ecosystems all across the province.  ORA advocates for 
effective policy and legislation to ensure that development affecting Ontario rivers is 
environmentally and socially sustainable. 
 
The ORA is very pleased to comment on the Law Commission of Ontario’s (LCO) review of the 
Environmental Bill of Rights (EBR) through its Environmental Accountability in Ontario 
Consultation Paper.  This review is very much welcomed but also long overdue. 
 
The ORA has commented on hundreds of policy and legislative postings through the 
Environmental Registry over the last 11 years. Although we cannot comment fully, having no legal 
background, we are eager to comment from a practical and logical sense.  
 
We believe that providing input into both provincial and federal environmental policy and 
legislation is a crucial component in fulfilling our mission. Consequently, commenting to 
strengthen environmental protection, public consultation and accountability have been a 
cornerstone of our organization right from our beginning.  
 
While we are always grateful for the opportunity to be consulted and provide comments, more 
and more, it has begun to feel like a waste of time and effort. More and more, it has felt like we 
were being shut out, disenfranchised, and outsmarted by the party in power. 
 
1. Political vs Legal Accountability 

 
Political accountability for the environment has shown to be a failure over time.  The transition 
from one party to the next can be particularly challenging. We see it playing out over and over 
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- whenever a new party is elected, there is a sharp swing in policy and legislation, and usually 
there is a streamlining of process, policy and legislation.   
 
The current government has gutted multiple key pieces of environmental legislation and policy 
that have taken decades to assemble. We are in a perilous state now where the requirement 
to consult with the public and Indigenous communities has been minimized, and the red tape 
cutting has gone to such extremes that public health and safety and the natural environment 
will be at increased risk as the climate continues to warm. 

 
Our present predicament has demonstrated that governments must be held to a broad legal 
accountability mechanism with strong provisions to ensure the EBR achieves its stated 
purpose and is bulletproof. This can only be done through strong legislation requiring 
independent third-party reviews and meaningful compliance measures.  
 
Last year our organization filed an Application for Investigation under the EBR based on the 
failure of a Ministry to uphold three of its conditions as set out in the Ministerial approval of an 
Environmental Study Report. However, it came as no surprise when the Minister summarily 
dismissed our concerns as a misapprehension of the Municipal Class Environmental 
Assessment. The Minister was investigating his predecessor’s conditional approval that had 
not been met, but there was no accountability when our application was denied. 

 
Dianne Saxe, as the Environmental Commissioner of Ontario (ECO), with her highly competent 
legal background, would have been a far better choice to undertake such a review. We would 
have had more confidence in a decision by her as being independent and fair.   

 
a. This and many other situations where the ministry is investigating itself or the purposes 

of the EBR are breached must require an independent third-party review.   
b. There must also be a legal and consequential deterrent. 
c. Perhaps the ECO, with qualifications as an environmental lawyer, could act as an arbiter 

and judge to decide on environmental infractions.  
 
2. Strengthen the Statement of Environmental Values (SEV) 
 

What is the value of a SEV if it isn’t to ensure that a ministry upholds the basic tenants of the 
Environmental Bill of Rights?  Why shouldn’t the EBR’s purposes be embodied in the ministries’ 
decisions?  
 
A SEV should be the Ministers’ pledge to Ontarians, otherwise, it is just lip service and 
meaningless. 
 
The Ministry of Environment, Conservation and Parks (MECP) doesn’t uphold its SEV for 
instruments or for the development of legislation. In the beginning, we quoted the SEV 
frequently because we thought it meant something, but we quickly learned it meant nothing to 
them.  The MECP has not even updated its name in the SEV.  5 years later, it still reads Ministry 
of the Environment and Climate Change. This government has no respect for the Ministry's 
SEVs, or the environment. 
 
The EBR must be amended to 
 

a. Strengthen legal environmental accountability.  
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b. Require the SEV is updated within 3 to 6 months of a new government taking power. 
c. Require the SEV be considered and applied when ministries make environmentally 

significant decisions, and whenever policy, legislation or an instrument comes into 
force. 

d. Require the completion of a SEV consideration form to explain how the SEV was 
applied on a notice of final decision and that it is posted to the Environmental Registry. 

e. Adopt the model of sustainable development strategies in the Federal Sustainable 
Development Act. 

 
3. Judicial Review and Remedies:   
 

This government has boldly demonstrated that it doesn’t care if our environment is damaged 
or destroyed. It doesn’t care if stakeholders are not properly consulted. Policy and legislation 
are just a barrier to development and red tape that must be cut.  This government feels no 
commitment to the environment, and it doesn’t appear they can be held accountable for its 
irresponsible decisions to gut our environmental legislation.   

 
a. A Minister’s actions must be subject to Judicial review and held accountable for not 

adhering to the values set out in the EBR and/or the Ministry’s SEV. 
b. Sections 118(1) and Section 37 of the EBR must be repealed. 
c. The scope of judicial review must include the values of the EBR and the Ministry SEV. 

 
4. Access to Information:   

 
We had no problem accessing government documents in a timely fashion until this current 
government took over.  We waited for over a year on a Freedom of Information Application 
last year, and although the excuse was that most people were working from home, that didn’t 
seem to have any effect on commenting deadlines for EBR postings. 
 
This government will post multiple EBR postings relating to an omnibus Bill and, in many 
cases, only allow 30 days for comments. The postings are usually very vague, misleading 
and confusing, which makes it difficult to discern the implications or the breadth of what they 
intend to do. 

 
a. Stakeholders must be accommodated with clear and precise language and an accurate 

description of its implication. 
b. Government must provide access to information in a reasonable, timely and affordable 

manner. 
c. A minimum 60-day comment period should be required on EBR postings.   

 
5. Public Trust Doctrine: 
 

We desperately need a Public Trust Doctrine included in the EBR so that government is clear 
that it doesn’t “own” public resources such as rivers and forests, and has a duty to hold and 
manage these public resources for the benefit of the public at large.   
 
The Ministries set their own SEVs, whereas the EBR is legislated and should hold more 
weight for accountability. It may be challenging to implement, but we are long overdue for a 
Public Trust Doctrine. 
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a. A Public Trust Doctrine (PTD) must be included in the EBR, affirming the government’s 
obligation to protect the natural environment. 

b. Nature (natural environment), air, land, forests, and water must all be subject to the PTD. 
c. The threshold test to invoke the PTD would be evidence of harm or imminent harm to life 

and/or the environment. 
d. The most effective forum for adjudicating the PTD would be the courts – for serious 

deterrents. 
e. Legal remedies must be serious enough to deter a reoccurrence - large fines or jail time. 

 
6. Commissioner of the Environment (ECO: 
 

The ECO is absolutely essential to ensure the government is in compliance with the EBR.  
However, if the ECO’s mandate is to monitor the government’s compliance with the EBR, 
then he/she must be fully independent and have more of a judicial and environmental auditor 
role for overseeing the functions and administration of the EBR. This would include resolving 
Applications for Review and Applications for Investigation. The ECO must be protected from 
government interference with guaranteed funding.   
 
The political model has failed, and we must move to a legal accountability framework.  Politics 
must not enter into the ECO’s job description.  The ECO’s job description must require an 
environmental law degree. 
 

a. Restore and expand the role and power of the ECO to include environmental justice. 
b. Enshrine a mandate for the ECO to report on substantive government environmental 

performance, including climate change. 
c. Amend the EBR to require government ministries to respond to the recommendations in 

the Environmental Commissioner’s Annual and Special Reports. 
 
7. Public Participation and Access to Justice 
 

To a large extent, this government has removed the ability of the public to appeal a decision. 
Although access to appeal a decision was never adequate, to a large part, we have lost the 
ability to legally question a decision, and that is unacceptable.  It has been a brutal means of 
fast-tracking and removing barriers to development.  In this sense, the EBR has failed to live 
up to its purposes. 
 

a. It is absolutely necessary to improve and strengthen access to justice under the EBR, by 
whatever means.  

b. The Standing rules in section 38, public nuisance standing under section 103, access to 
intervenor funding and leave to appeal, must all be strengthened and made available by 
whatever means necessary.  

 
8. Harm to Public Resource 

 
The public requires improved access to justice through the EBR. As we are seeing now, this 
access must be impervious to governments that would ride rough-shod over stakeholders. 
 

a. We agree that the right to sue for harm to a public resource must be strengthened 
through amendments to the EBR and/or deleting section 84(7). 
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9. Exemptions to the EBR 
 
It is unacceptable that any government could find loopholes around the EBR, especially 
during a health-related emergency or a made-up situation that has nothing to do with the 
environment.  
 
On more than one occasion during the pandemic, this government has made a tactical 
decision to gut our legislation through omnibus bills and to circumvent public consultation 
with the intent of removing any and all barriers to development. There must be accountability 
for these tactics, for the damage it has done to our environment, and for the loss of 
stakeholder rights.   
 

a. All ministries connected to or that would benefit from development proposals, or that 
could cause damage to the environment, whether it’s the Ministry of Finance, or the 
Ministry of Environment, must be subject to the EBR.  

b. Again, the EBR must be strengthened to prevent the government from circumventing its 
intent. 

 
10. Substantially Equivalent Process Exemption 
 

Unfortunately, the damage was done before the outcome of the repeal of the cap-and-trade 
program was known. It did the same with the cancellation of over 700 renewable energy 
projects. 
 

a. It is apparent that section 30 of the EBR must be strengthened and made more specific 
so that such drastic measures cannot be taken without proper public consultation. How 
that is done is a question for legal experts. 

 
11. Environmental Assessment Exemption 
 

The Environmental Assessment Act must be in total alignment with the EBR, and there should 
be no exemptions. 
 
The Class EA for Waterpower has gone through several revisions but has never been posted 
for comment on the EBR.  This must change because there have been major amendments 
that have excluded public consultation on the majority of project proposals. 
 

a. The section 32 exemption must be removed from the EBR to ensure that public notice is 
provided through the Environmental Registry in all instances. 

b. Expand on the types of instruments to be posted to the EBR registry. 
 
12. Purpose and Governing Principles 
 

The purposes of the EBR are inadequate and incomplete.   
 
All of the following principles must be included under the purposes of the EBR: 

a. Regional cumulative effects assessment of a project over time combined with other past, 
present and future development  

b. Ecosystem services must be weighed against the benefits of development 
c. Sustainability as a core objective 
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d. Watershed approach 
e. Strong public and Indigenous consultation 
f. Fairness, predictability and accessibility 
g. Ensure transparency and access to information 
h. Precautionary principle  
i. Polluter pays 
j. Environmental justice 
k. Intergenerational equity 
l. Non-regression to prevent the weakening of existing environmental laws 
m. Any other principle that would improve and strengthen environmental considerations 

 
13. Indigenous Peoples 
 

The EBR must be modified to meet today’s obligations regarding the rights of Indigenous 
Peoples. 
 

a. It is important to reach out to Indigenous legal representatives for their input on whether 
they would like to participate in the EBR and, if so, how to incorporate their perspectives. 

b. The Indigenous community may not wish to participate in the EBR as they have their 
own processes and manner of dealing with their rights and processes.  However, it is 
always good to consult and present the options.  

 
14. Right to a Healthy Environment 

 
It is agreed that the right to a healthy environment should be a fundamental human right 
engrained in our Canadian Constitution.  That would be the first choice, as it is imperative 
that we have the greatest amount of environmental protection, accountability and 
environmental justice. 
 
However, since changing the constitution is likely not going to happen anytime soon,  

a. The EBR should be amended to provide our human right to a clean, healthy and 
sustainable environment. 

b. The adjudication forum should be through the ECO (as an environmental lawyer/judge). 
c. The ECO must be able to hold a trial and bring down a judgment and penalty. 
d. Any more detail on standing, evidential standard or defences is beyond my pay grade. 
e. Remedies should be fines, reparation and/or jail time. 

 
15. Environmental Justice 

 
a. The EBR should address environmental justice and impose a statutory duty on the 

government’s ministries to ensure engagement with low-income and marginalized 
communities in environmental decision-making.   

b. There must be a just distribution of environmental benefits and burdens among 
Canadians, without discrimination.   

c. There should also be strong justice and remedies for marginalized communities that 
have been impacted by environmental pollution and destabilization (flooding, drought, 
fire, etc.) 

 
16. Rights of Nature 
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We are living in an era of unprecedented species decline and extinction, with many species 
and their habitat under sustained threat. In Ontario, species at risk, threatened and 
endangered are at greater risk with the continual chipping away at legislation and the ever-
increasing push for development.  
 

a. It is crucial that legal status is established, including entitlement to legal representation 
to protect the ecosystem from environmental harm.  

b. Forests, oceans, rivers and all of the natural environment must have legal status. 
c. Under the EBR, incorporate a “Rights of Nature” doctrine where the ECO would hold the 

guardian’s role and duties. 
d. Alternatively, grant legal personhood to the natural environment. 

 
Thank you for initiating this review and for all the work your team has done on this to date. ORA 
appreciates this opportunity to provide input into this important review of the Environmental Bill of 
Rights!   
 
Respectfully, 
 

 
 
Linda Heron 
Chair, Ontario Rivers Alliance 
(705) 866-1677 


